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IN  THE  COURT  OF  ADDITIONAL SESSIONS JUDGE, 

SONITPUR,TEZPUR 

 

Present: -     Md. Darak Ullah, A.J.S. 
  Additional Sessions Judge, 
  Sonitpur, Tezpur. 
 
Committing Magistrate:   Smti M. De, 
    S.D.J.M.(S), Tezpur.  

Case No. Sessions 182 of 2011 

U/s. 302/34 OF IPC 

           State 

                      -Vs- 
1.  Mrs. Buli Baruah 
 W/o Tankeswar Baruah 
    Vill: Bam Parbatia Henguleswar 
    PS : Tezpur, Sonitpur 

      
            …………….Accused person
     

Advocates appeared:- 

 For the State  :    Smti R. Chakravarti, Ld. Addl. P.P. 

For the accused :    Smti D. Singha, Ld. Advocate. 

Date of evidence :    14-12-11,2-2-12,13-6-13,6-1-13,28-10-14, 

        19-10-15, 5-1-16. 

Date of argument :    9-3-2017. 

Date of Judgment :    28-3-2017. 

J U D G E M E N T  

1.                   Brief history of the prosecution case is that on 24-5-

2011 one Babul Basumatary lodged an FIR in the Tezpur P.S. alleging 

that  on  23-5-2011 at about  9:30/10 p.m. Tankeswar Baruah and Buli 



                                                                                               Sessions Case No. 182  OF 2011 
                                                                                                G.R Case No 1036 of 2011 

2 
 

Baruah called Dharmen Boro of Bandarmari over telephone and set 

him on fire by pouring petrol.  

2.                  Upon receipt of the FIR O/C, Tezpur  P.S.   registered a 

case being Tezpur PS case No.505/11  U/s.342/326/307/34  of IPC 

and started investigation. 

3.                  After investigation, the investigating agency has 

submitted charge-sheet against the accused person Tankeswar Baruah 

and Buli Baruah U/s. 342/326/307/302/34 of IPC.  

4.                  On appearance of the accused persons, the copy was 

furnished to them and the case was committed to the court of 

Sessions as per Sections 209 Cr.P.C, by Smti M. De, S.D.J.M.(S), 

Tezpur  and thereafter this case is transferred to this Court for trial.  

5.                  After going through the materials on record, including 

the report   U/s 173 Cr.P.C and after hearing both side, my ld. 

predecessor was pleased to frame charge U/s. 302/34 IPC against the 

accused persons. The contents of the charges were read over and 

explained to the accused persons to which they pleaded not guilty and 

claimed to be tried.        

6.                 During trial accused Tankeswar Baruah died and the 

case against accused Tankeswar Baruah is abetted vide order dated             

15-11-2012 and trial proceeded against accused Smti Buli Baruah.               

7.                During trial, prosecution has examined as many as                      

12 (twelve) witnesses in the form of-  

                                   PW-1 Dr. Gopendra Mohan Das, medical officer 

      PW-2 Sri Babul Basumatary 

          PW-3 Sri Sujit Kumar Boro, 

     PW-4 Smti Hemi Dutta 

      PW-5 Sri Dharanidhar Bora 

                 PW-6 Sri Prabin Kumar Saikia 

    PW-7 Sri Sunil Kr. Boro 

        PW-8 Smti Sangeeta Boro 

 PW-9 Sri Rama Kanta Nath 

            PW-10 Sri Atul Chandra Boro 

              PW-11 Sri Hiranya Kumar Nath 

                PW12 Sri Dharma Kanta Bhuyan 
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 Prosecution has also exhibited 10 (ten) Nos. of documents in the form 

of Ext.1 to Ext.10.  Prosecution evidence was closed. Statement of the 

accused  person recorded U/s 313 Cr.P.C. The accused person denied 

the allegation in toto and declined to adduce evidence in her  defence. 

                         ARGUMENT  

8.                 Ld. Addl.P.P. has submitted that prosecution has been 

able to establish the charge against the accused beyond all reasonable 

doubt. It is further submitted that there is dying declaration and the 

same was recorded by magistrate and is duly proved and as such she 

has submitted that the accused should be convicted and punished 

adequately.  

9.               On the other hand, ld. defence counsel has submitted 

that prosecution has totally failed to establish the charge against the 

accused beyond all reasonable doubt. It is further submitted that dying 

declaration as recorded by PW6 is not proper and not as per 

requirement of law and as such the same cannot be the sole basis of 

convicting the accused. In this context, defence has relied on a 

decision of Hon’ble Supreme Court in State of Gujarat vs. 

Jayrajbhai Punjbhai Varu  reported in 2016 Cri.L.J. 4185 (SC) 

and Hon’ble Gauhati High Court in Jahidul Islam vs. State of 

Assam reported in (2015) 1 G.L.R. 664. It is also submitted that if 

evidence shows that the statement of the deceased is not wholly true, 

it can be treated only as a piece of evidence but conviction cannot be 

based solely upon it. In this context ld. Defence counsel has relied on 

a decision of Hon’ble Supreme Court in P. Mani vs. State of 

Tamilnadu reported in (2006) 2 SCC (Cri.) 36.  

10.                  Ld. defence counsel has further submitted that many of 

the witnesses have implicated the accused person for the first time in 

the court after a long gape and such evidence is not believable. In this 

context defence has relied on a decision of Hon’ble Supreme Court 

in Sampath Kumar vs. Inspector of Police Krishnagiri reported 

in (2012) 2 SCC (Cri.) 42. It is also submitted that informant neither 

stated about the alleged motive in the FIR nor in the statement before 
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police and the motive was neither inspected nor established. In this 

context ld. Defence counsel has relied on a decision of Hon’ble 

Supreme Court in Mange Singh vs. Dharmendra and another 

with State of U.P. vs. Dharmendra reported in 2016 Cri.L.J. 

785 (SC). It is further submitted that evidence of the PW2, PW3, PW7 

and PW8 are hearsay evidence and the same are not admissible in 

law. In this context, ld. Defence counsel has relied on a decision of the 

Hon’ble Gauhati High Court in Prabhat Marak and another vs. 

State of Tripura 2011 Cri.L.J. 1844. Therefore, the ld. Defence 

counsel has prayed for acquittal of the accused person.   

 

11.         POINTS FOR DETERMINATION:- 

         Whether the accused person on 23-5-2011 at night at 

about 9:30/10 p.m. at village Chandmari under Tezpur PS, in 

furtherance of common intention, to commit murder of Dharmen 

Boro, set him on fire by pouring petrol as a result he died on 27-

5-2011 and thereby committed an offence punishable U/s.302/34 

of IPC.  

 

  EVIDENCE 

12.             PW- 1 Dr. Gopendra Mohan Das, has stated in his 

evidence that on 27-5-2011  he conducted post mortem examination 

on the dead body of Dharmen Boro of Bandarmari, vide Tezpur PS  

case No.505   on being identified by UBC Bipul Barman and on 

examination found the followings: 

          2 to 3 days old burn injury is seen over the dead body 

distributed as follows: 

          Upper limbs   : 10% 

Lower limbs   : 14% 

Chest (front + back) : 20% 

Abdomen(front + back) : 22% 

Perineum    : 1% 

Head and neck   : 3% 

Total 70% burn injury over the body. 

Injuries are antemortem in nature.  
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 He has opined that cause of death was due to shock (hypovoluaemic 

+ Neurogenic + Septic) sustained by  the deceased as a result of 70% 

burn injury. 70% burn injury is sufficient to cause death of a person.  

             He has  proved the post mortem report as Ext.1 wherein 

Ext.1(1)  is  his signature and Ext.1(2)  is the signature of Joint Director 

of Health Services, Tezpur.  

 

13.                 The PW1 in his cross examination has stated that there 

was 70% burn injury on the whole body of deceased Dharmen Boro. 

He further stated that generally, a person having 70% burn injury 

cannot speak and he remains in shock. 

14.                  P.W. 2 Sri Babul Basumatary, the informant, in his 

evidence stated that on the date of occurrence at about 1 a.m. at night 

he came to know from the gaonburha of their village that the accused 

persons set fire on Dharmen. At about 4:30 a.m. he along with Sujit 

Boro went to Kanaklata Civil Hospital and met Dharmen Boro. They saw 

burn injury on the body of Dharmen Boro. Dharmen Boro told before 

them that accused Tankeswar and Buli Baruah set him on fire. Then he 

lodged an FIR in the Tezpur Police Station. He has proved the FIR as 

Ext.2 wherein Ext.2( 1) is his signature. He has further stated that after 

about three days Dharmen Boro died. He was present in the hospital 

when Dharmen Boro died. The inquest was prepared in his presence. 

He has proved the inquest report as Ext.3 wherein Ext.3(1) is his 

signature.  

15.             In his cross examination he has stated that Dharmen 

Boro was a hawker of news paper. He further stated that the 

gaonburha informed him on the night of the occurrence itself. He 

further stated that when Dharmen told him that the accused persons 

set him on fire, the other patients  and their attendants were also near 

the bed. He also stated that he wrote the FIR himself. He has denied 

the defence suggestion that he did not state before police that 

Dharmen had not stated  before him and Sujit Boro that the two 

accused persons poured kerosene oil and set him on fire.  
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16.              PW3 Sujit Kumar Boro in his evidence stated that the 

occurrence took place in the month of May, 2011. The gaonburha of 

their village had informed him over phone that some one had set fire 

on Dharmen at Tezpur Chandmari.  Then he along with mother of 

Dharmen Boro, Babul Basumatary went to Kanaklata Civil Hospital on 

the very night and saw burn injury on the body of Dharmen Boro. On 

being asked Dharmen Boro told them that accused Tankeswar Baruah 

and Buli Baruah and some persons set him on fire near the 

Hinguleswar Mandir. Thereafter Dharmen was admitted in Tezpur 

Mission Hospital. After 3/4 days of the occurrence Dharmen Boro died 

at hospital. Police prepared inquest. Ext.3 is the inquest wherein  

Ext.3(2) is his signature.  

17.               During cross examination he denied the defence 

suggestion that on the night of occurrence the gaonburha did not 

inform about the occurrence over telephone. He further denied the 

defence suggestion that he, Babul Basumatary and mother of 

Dharmen Boro did not go to Kanaklata Civil Hospital.  

18.                     PW4 Smti Hemi Dutta in her evidence stated that the 

occurrence took place on 24-5-2011.  When she was coming to office, 

police of Lalmati OP called her and she was asked to sign in a blank 

paper and she did  so.  She has proved the seizure list as Ext.4 

wherein Ext.4(1) is her signature.  

19.                     PW5 Sri Dharanidhar Bora in his evidence stated that the 

occurrence took place on 24-5-2011. This witness was declared hostile 

by the prosecution.   

20.                    During cross by prosecution he has denied the 

suggestion that he   stated before police that accused Buli Baruah is 

his daughter and on that day at about 10:30 p.m. his daughter 

telephones him and called him that one person had set fire to his body 

in their compound and she also called him and then he went there and 

saw  that the person was burning and he immediate stated to inform 

police and also 108 be called and at that time the said person started 

running and he started to catch hold of the person but could not and 

later on police came and seized one bicycle and one mobile phone and 

then on being asked he signed the seizure list. 



                                                                                               Sessions Case No. 182  OF 2011 
                                                                                                G.R Case No 1036 of 2011 

7 
 

21.                     During cross by defence he denied the suggestion that 

he came to know about the incident at night itself on being called by 

the accused. He also denied the defence suggestion that he came to 

the place of occurrence at night itself. He also denied the defence 

suggestion that the seized articles were seized from the compound of 

the accused in his presence.  

22.                   PW6 Sri Prabin Kr. Saikia in his evidence stated that on           

24-5-2011 the Additional District Magistrate Md. Faijur Hussain 

directed him to record Dying Declaration vide  order 

No.SNJ.57/2011/927 dated 24-5-2011 . accordingly he had proceeded 

to Mission Hospital and arrived at 1 p.m. and recorded the  Dying 

Declaration of Dharmen Boro, son of Golpa Boro of village Bandarmari. 

At the time of Dying Declaration victim Dharmen Boro was found lying 

in a bed and his  whole body was under bandage except his face. He 

could not speak properly. However he stated before him that one 

person named Buli Baruah had burned him and the house of Buli 

Baruah is at Parbati and he does not know other persons. Said Buli 

Baruah is a male person. He further stated that later on police officer 

Rama Kanta Nath accompanied him and entered to that room. Said 

police officer asked him to question Dharmen Boro whether Buli 

Baruah was a male or female and accordingly he asked and the victim 

could not speak but nodded his head in the affirmative. He has proved 

the order of the Addl. District Magistrate directing him to record Dying 

Declaration as Ext.5 wherein Ext.5(1) is the signature of ADM Faijur 

Hussain which he knew. He has also proved the Dying Declaration of 

Dharmen Boro as Ext.6 wherein Ext.6(1) is his signature.  He further 

stated that he recorded the Dying Declaration in presence of mother of 

Dharmen Boro, Atul Boro, relation of the deceased, Hiranya Kr. Nath, 

employee of Mission Hospital and Dharma Kt. Bhuyan, Nayak of 

Lalmati OP.  

23.                      In his cross examination he stated that he recorded the 

dying declaration of the deceased in the hospital and no doctor was 

present.  He further stated that there is no signature of the deceased 

in Ext.6. He further stated that he has not written as a certificate in 

Ext.6 that the deceased was in a fit condition to give dying declaration.  
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He has denied the defence suggestion that the ext.6  dying declaration 

was not given by the deceased. He further denied the defence 

suggestion that the deceased was not fit at that time to give dying 

declaration.   

24.                PW7 Sri Sunil Kumar Boro in his evidence stated that 

Dharmen Boro, very often went to the house of accused Buli Baruah 

and  he came to know that accused Buli Baruah called Dharmen Boro 

and set him on fire in the night. On the next day of the occurrence 

Babul  Boro informed him about the occurrence and then he went to 

Mission Hospital, Tezpur and saw bandage on the body of Dharmen 

Boro. Police and Magistrate came to the hospital. On the next day 

Dharmen died in the hospital. Police prepared inquest wherein he put 

his signature. He has proved the inquest as Ext.3 wherein Ext.3(3) is 

his signature.  

25.                During cross examination this witness has stated that 

he never went to the house of accused Buli Baruah with  Dharmen. 

Sujit Boro and Babul Basumatary told him that Dharmen very often 

went to the house of Buli Baruah.  After filing the case he came to 

know that Buli Baruah committed murder.  

26.                PW8 Smti Sangita Boro in her evidence stated that 

deceased Dharmen Boro was her son. In the year 2011 accused Buli 

Baruah and Tankeswar Baruah called Dharmen over phone and set 

him on fire by pouring petrol. She came to know about the occurrence 

from gaonburha at about 1 a.m. at night. Hearing about the 

occurrence she came to Kanaklata Civil Hospital wherefrom he was 

referred to Tezpur Mission Hospital. Police and Magistrate came to 

Tezpur Mission Hospital and magistrate recorded the statement of her 

son Dharmen in the hospital. She along with police was present at the 

time of recoring statement. Her son Dharmen stated before magistrate 

that Buli Baruah and Tankeswar Baruah called him over phone and set 

him on fire by pouring petrol. She further stated that she was a 

witness to the statement made by her son.  

27.                In her cross examination she stated that Dharmen gave 

statement before magistrate on the next day of the occurrence. She 

further stated that Dharmen could not speak properly. She further 
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stated that at the time of giving statement she along with two doctors, 

police, magistrate were present. She further stated that when her son 

stated the fact Sunil Kr. Boro was present in the hospital. After giving 

statement, her son died. She denied the defence suggestion that her 

son did not give statement before magistrate and police.  

28.                  PW9 Sri Rama Kanta Nath in his evidence stated that 

he has conducted various stages of investigation and after completion 

of investigation he submitted charge sheet against accused Tankeswar 

Baruah and Buli Baruah U/s.342/326/307/302 of IPC. He has proved 

the  seizure list, dying declaration,  sketch map, dead body challan, 

application  for adding Section U/s.302 of IPC, and charge sheet as 

Ext.4, Ext.6 , Ext.7 Ext.8, Ext.9 and Ext.10 respectively wherein Ext.4 

(3), Ext.6(2) , Ext.7(1), Ext.8(1), Ext.9(1) and Ext.10 (1) are his 

signatures.  

29.                 In his cross examination he has stated that PW2 Babul 

Basumatary has not stated before him that he came to Civil Hospital at 

4:30 a.m. along with Sujit Boro. The said witness has not stated 

before him that Dharmen told him that the accused persons poured 

kerosene upon him and burnt him. He has further stated during cross 

that while recording dying declaration, the Ext.6, he did not 

instruct/advise the recording magistrate what question is to be put to 

the injured.  He further stated during cross that PW3 Sujit Boro did not 

state before him that on being asked, Dharmendra told him that the 

accused persons along with others, near the Hinguleswar Mandir, 

poured petrol and burnt him. He further stated that he visited the 

place of occurrence i.e. Da-parbatia Gaon on 23-5-11 at 11:40 p.m. He 

seized the articles from the place of occurrence.  

30.                  PW10 Atul Chandra Boro in his evidence stated that he 

came to know that one day at about 8 p.m. deceased Dharmen Boro 

caught fire. Hearing about the incident he went to K.C.H., Tezpur and 

found Dharmen in the hospital. Dharmen was spelling out/uttering the 

name of one Buli Baruah. He also found that the deceased’s whole 

body was burnt.  

31.                   In his cross examination this witness stated that he did 

not put his signature in any paper in presence of police. He denied the 
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defence suggestion that when he arrived at hospital, Dharmen Boro 

was not in a position to talk and he was not uttering the name of Buli 

Baruah. He also denied the defence suggestion that he did not visit the 

hospital and he did not hear anything as spoken to by the deceased 

Dharmen Boro. 

32.                PW11 Sri Hiranya Kr. Nath in his evidence stated that on 

24-5-11 he was working at Tezpur Mission Hospital at labour ward and 

he knows nothing about the occurrence.   

33.               PW12 Sri Dharma Kanta Bhuyan in his evidence stated 

that one day in the morning he accompanied Ramakanta Nath, I/C, 

Lalmati OP to Mission Hospital, Tezpur where a person named Boro 

was under treatment of burn injuries on his person. The injured was 

almost in unconscious state. Then the I/C called him to call magistrate. 

Accordingly, he came to Tezpur DC Court and appraised the matter to 

Execute Magistrate and escorted him to Mission Hospital, Tezpur. 

When the Executive Magistrate was examining the injured he was not 

present with him. Thereafter, on the death of the injured he brought 

him to police station from hospital.  

34.                In cross examination he has stated that  when he 

arrived at the hospital with the I/C, the injured was fully burnt and he 

was gagging/uttering something which was not understandable. He 

further stated that when the Executive Magistrate reached in the 

Mission Hospital, the injured was not in a position to talk.  

 

DISCUSSION, DECISION AND REASONS THEREOF.  

35.              Appreciating the available evidence on record it is found 

that there are two sets of evidence. Some of the witnesses have stated 

that the deceased has stated before them in the hospital that accused 

Buli Baruah had burnt him by pouring kerosene and some of the 

witnesses have stated that the deceased made dying declaration 

before magistrate in the hospital to the effect that accused Buli Baruah 

had burnt him by pouring kerosene oil. Before coming to the portion of 

evidence in respect of dying declaration, the Ext.6, let me discuss the 

oral evidence regarding declaration of the deceased before the 

witnesses implicating the accused for commission of the offence.  
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36.              From the evidence on record it is seen that none of the 

prosecution witnesses had witnessed that the accused person had 

poured kerosene and set Dharmen on fire resulting to burn injuries for 

which he died in the hospital. PW1 Dr. Gopendra Mohan Das has 

proved the post mortem report as Ext.1 and opined that the deceased 

got 70% antemortem burn injury  over the body and also opined that 

the cause of death was due to shock (hypovoluaemic + Neurogenic + 

Septic) sustained by   the deceased as a result   burn injury which is 

sufficient to cause death of a person. He has also opined that 

generally, a person having 70% burn injury cannot speak and he 

remains in shock. Although, PW2 Babul Basumatary, the informant and 

PW3 Sujit Kumar Boro have stated in their evidence that on their visit  

to Kanaklata Civil Hospital the deceased told them that accused 

Tankeswar Baruah and Buli Baruah and some persons set him on fire 

but both the above witnesses have stated in their evidence that at that 

time there were doctors, other patients and attendants in the hospital. 

PW10 Atul Chandra Boro stated that deceased uttered the name of 

one Buli Baruah but during cross examination he has stated that he 

does not know who was Buli Baruah and police also did not record 

anything in his presence. It is evident from the evidence that PW 10 is 

the uncle of the deceased. As the prosecution has proved the dying 

declaration  as Ext.6 and as such in absence of any corroborating 

evidence of the doctors, other patients or attendants the evidence of 

the PW2, PW3 and PW10 to the effect that the deceased made 

statement before them implicating the accused Buli Baruah is not 

believable.   

 

37.             Let me now scrutinize the relevant portions of the evidence on 

record relating to the dying declaration, the Ext.6. PW7 Sunil Kr. Boro 

has stated that Sujit Boro and Babul told him that deceased Dharmen 

used to go to the house of  Buli Baruah but PW2 Babul Basumatary 

and PW3 Sujit Kr. Boro have not stated that they told PW7 to the 

above effect. Therefore, the said portion of the evidence of the PW7 is 

certainly hearsay evidence and the same is not admissible in law. 

Similarly the PW2 Babul Basumatary has stated that he came to know 
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from the village headman that the accused persons burnt Dharmen. 

This portion of evidence is also hearsay. Therefore, ld. defence counsel 

has rightly referred the decision of the Hon’ble Gauhati High Court 

in Prabhat Marak and another vs. State of Tripura 2011 Cri.L.J. 

1844 and these portion of evidence of the PW2 and PW7 cannot be 

taken into consideration as being hearsay evidence.  PW6 Prabin 

Kumar Saikia, Sub Divisional Magistrate, Morigaon who recorded the 

dying declaration, has stated in his evidence that as per direction of 

the Additional District Magistrate he had recorded the dying 

declaration on 24-5-2011 at 1 p.m. at Mission Hospital. He has further 

stated that at the time of recording dying declaration victim Dharmen 

was found lying in a bed and his whole body was under bandage 

except his face.  He has also stated that he could not speak properly. 

He has also stated that however, the victim stated him that one person 

Buli Baruah had burnt him and the house of Buli Baruah is at   Parbatia 

and he does not know other persons. It is also stated by the victim 

that said Buli Baruah is a male person. Said witness has further stated 

that later on police officer Rama Kanta Nath accompanied him and 

entered to that room and said police officer asked him to question 

Dharmen Boro whether Buli Baruah was male or female and 

accordingly he asked him whether Buli Baruah  is female person and 

wife of Tankeswar Baruah and the victim could not speak but nodded 

his head in the affirmative. He has also stated that he asked whether 

he wants to say anything else but he could not speak.  He has also 

proved the order of the Additional District Magistrate as Ext.5 and 

dying declaration as Ext.6. he has further stated that he has recorded 

the dying declaration in presence of mother of the deceased, Atul 

Boro, relative of the deceased, Hiranya Kr. Nath, an employee of 

Mission Hospital and Dharma Kanta Bhuyan, Nayak of Lalmati Out 

Post. During cross examination he has stated that there is no signature 

of the deceased in Ext.6 and there is no certificate in Ext.6  that the 

deceased was in a fit condition to give dying declaration. He has also 

stated that he did not take signature of the witnesses in whose 

presence the dying declaration was recorded. He has also stated that 
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he has not recorded in Ext.6 that the deceased nodded his head in 

affirmative that Buli Baruah is female and wife of Tankeswar Baruah. 

38.    After going through the evidence of PW8 Sangita Boro, 

PW9 Rama Kanta Nath, PW10 Atul Boro,  PW11 Hiranya Kumar Nath 

and PW12 Dharma kanta Bhuyan  as well as Ext.6, I have come to the 

conclusion that evidence of PW6 Prabin Kumar Saikia and PW8 Sangita 

Boro and the contents of Ext.6 are not wholly reliable and trustworthy 

to prove the contents of the dying declaration, the Ext.6, because of 

the following reasons : 

(a)        Although PW6 Prabin Kumar Saikia has stated in his 

evidence that he had recorded the dying declaration, the Ext.6 

in presence of PW8 Sangita Boro, PW 10 Atul Boro, PW11 

Hiranya Kumar Nath and PW12 Dharma Kanta Bhuyna  but 

neither the maker of the dying declaration nor the above 

witnesses have put any signature upon the Ext.6. 

(b) PW11 Hiranya Kumar Nath has stated that on 24-5-11 

he was working at Tezpur Mission Hospital at Labour Ward and 

he knows nothing about the occurrence. 

(c)  PW10 Atul Boro has also not supported the version of PW6 

and contents of Ext.6. 

(d) PW12 Dharma Kanta Bhuyan has stated in his evidence 

that he accompanied PW9 Rama Kanta Nath to Mission 

Hospital and as per instruction of the PW9 he had called the 

Magistrate from Tezpur DC Court and accordingly he escorted 

the Executive Magistrate to Mission Hospital. He has also 

stated that while the Executive Magistrate was examining the 

injured/deceased, he was not present with him. During cross 

examination he has stated that when he arrived at the hospital 

with PW9, the injured/deceased was fully burnt and he was 

gagging/uttering something which was not understandable. He 

has also stated during cross examination that when the 

Executive Magistrate reached Mission Hospital, the injured was 

not in a position to talk. The above evidence remains 

unrebutted.  
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(e)  Although PW8 Sangita Boro, the mother of the 

deceased supported the fact that the magistrate had recorded 

dying declaration of her son deceased Dharmen Boro but there 

are material contradiction in respect of the contents of alleged 

declaration. While PW8 Sangita Boro has stated in her 

evidence that her son Dharmen Boro stated before Magistrate 

that “Buli Baruah and Tankeswar Baruah called him over 

phone and set him on fire by pouring petrol”, but PW6, the 

recording magistrate has stated that the victim stated him that 

one person Buli Baruah had burnt him and house of Buli 

Baruah is at Parbatia and he does not know the other persons. 

(f)           PW6 Prabin Kumar Saikia, the recording magistrate has 

stated in his evidence that the victim/deceased stated that Buli 

Baruah is a male person.  

(g) PW6 Prabin Kumar Saikia has further stated that later 

on, PW9 Rama Kanta Nath accompanied him and entered into 

the room and the said police officer (PW9) asked him to 

question Dharmen Boro whether Buli Baruah was a male or 

female and accordingly he asked and the victim could not 

speak but nodded his head in the affirmative.  While PW9 

Rama Kanta Nath has stated in his evidence that while 

recording the dying declaration he did not instruct/advise the 

recording magistrate what question is to be put to the injured.  

(h)  PW6, the recording magistrate has admitted in his 

evidence that he had not mentioned about the fact, that the 

deceased nodded his head in affirmative that Smti Buli Baruah 

is a female and wife of Tankeswar Baruah, in the dying 

declaration, the  Ext.6.  

(i)           PW8 Sangita Boro, mother of the deceased, in her cross 

examination has stated that Dharmen Boro, the deceased 

could not speak properly at the time of giving statement and 

two doctors were present but no such doctors were shown as 

witness in Ext.6.  

(j)           The place of recording dying declaration was a hospital 

wherein doctors, nurse, other medical staff, patients and 
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attendants were available  and the evidence reveals that 

condition of the maker of dying declaration was serious as 

PW6 himself has stated that he could not speak properly and 

was lying in a bed and his whole body was under bandage 

except his face and as such it was bounden duty to take 

opinion of the treating doctor as to whether the injured is in a 

fit physical and mental condition to make such a declaration or 

not.  

(k)           PW6 Prabin Kumar Saikia has himself stated in his 

evidence that he has also not written any certificate in Ext.6 

that the deceased was in a fit condition to give dying 

declaration.  

(l)           PW6 has stated during his cross examination that no 

doctor was present at the time of recording dying declaration 

which contradicts the version of PW8 that two doctors were 

available at the time of recording dying declaration.  

39.                  So far as the evidence of PW3 Sujit Kumar Boro, witness 

of inquest, PW4 Hemi Dutta, witness of seizure and PW7 Sunil Kumar 

Boro, witness of inquest are concerned, their evidence are not relevant 

as they have not stated anything implicating the accused person in 

respect of the charge. PW5 Dharanidhar Bora becomes hostile and has 

not supported the prosecution story. It is also found that PW8 Sangita 

Boro has implicated the accused person by stating many things for the 

first time in the Court after a long gape and ld. defence counsel has 

rightly submitted that her evidence is not believable in view of the 

decision of the Hon’ble Supreme Court in Sampath Kumar vs. 

Inspector of Police Krishnagiri reported in (2012) 2 SCC (Cri.) 

42. 

 

40.                 The prosecution side also could not able to establish the 

motive of the alleged murder by the accused person and the ld. 

defence counsel has rightly relied on the decision of Hon’ble 

Supreme Court in Mange Singh vs. Dharmendra and another 

with State of U.P. vs. Dharmendra reported in 2016 Cri.L.J. 

785 (SC).  
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41.                  As we have discussed that the oral evidence as well as 

documentary evidence  i.e. Ext.6 are not wholly trustworthy to come 

to conclusion of guilt of the accused person and as such defence has 

rightly relied on a decision of Hon’ble Supreme Court in State of 

Gujarat vs. Jayrajbhai Punjbhai Varu  reported in 2016 

Cri.L.J.4185 (SC), Hon’ble Gauhati High Court in Jahidul Islam 

vs. State of Assam reported in (2015) 1 G.L.R. and Hon’ble 

Supreme Court in P. Mani vs. State of Tamilnadu  reported in 

(2006) 2  SCC (Cri.) 36, to come to a conclusion that the conviction 

cannot be made on the basis of sole unworthy and unreliable 

evidences.   

42.                  In view of the above discussion, I have come to the 

conclusion that prosecution has miserably failed to prove the offence 

U/s.302/34 of IPC against accused Smti Buli Baruah beyond all 

reasonable doubt.  

O  R  D  E  R 

43.                   In result, accused person namely Buli Baruah  is acquitted 

from the charge U/s.302/34   of IPC and set her  at liberty forthwith.   

44.                   Bail bonds stand cancelled. The bailor is discharged from 

his liability.  

45.                  The seized bicycle be returned to its lawful owner. The 

other seized articles be destroyed in due course of law.  

46.                  G.R. Case No. 1036/11 be sent back to the Court of Ld. 

Chief Judicial Magistrate, Sonitpur, Tezpur along with a copy of this 

judgment.  

47.         Given under the hand and seal of this Court on this 28th 

day of March, 2017. 

  (D. Ullah) 
Additional Sessions Judge,  
     Sonitpur,Tezpur 

Dictated and corrected by me 

 

         ( D. Ullah) 
Additional Sessions Judge, 
      Sonitpur, Tezpur 
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A P P E N D I X 

 
PROSECUTION WITNESSES 
 

1. PW-1 Dr. Gopendra Mohan Das, medical officer 

2. PW-2 Sri Babul Basumatary 

3. PW-3 Sri Sujit Kumar Boro, 

4. PW-4 Smti Hemi Dutta 

5. PW-5 Sri Dharanidhar Bora 

6.  PW-6 Sri Prabin Kumar Saikia 

7. PW-7 Sri Sunil Kr. Boro 

8. PW-8 Smti Sangita Boro 

9. PW-9 Sri Rama Kanta Nath 

10. PW-10 Sri Atul Chandra Boro 

11.  PW-11 Sri Hiranya Kumar Nath 

12. PW12 Sri Dharma Kanta Bhuyan 

DEFENCE WITNESS 

           NIL 

          PROSECUION EXHIBIT 

1. Ext. 1 :  Post mortem report.   

2. Ext.2:    FIR. 

3. Ext.3 :  Inquest report. 

4. Ext.4 :  Seizure list. 

5. Ext.5 :   Order of Addl. District Magistrate. 

6. Ext.6:    Dying declaration.  

7. Ext.7 :  Sketch map.  

8. Ext.8:   Dead body challan. 

9. Ext. 9 :  Petition for adding Section.   

10. Ext.10:   Charge sheet.  

DEFENCE EXHIBIT 

NIL 

 

(D. Ullah) 

Additional Sessions Judge,  
     Sonitpur,Tezpur 
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